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Introduction
1. Difficulties in this area concern the circumstanges/hich a duty of care in negligence
will be imposed, and are due to:

Multiparty involvement in construction projects;

Interrelationship between obligations in contractstatute and duty of care in
negligence;

Persistence afaveat emptorule in real property transactions and preferdace
full repairing leases;

Discontinuities in contractual networks or assignt problems, consider
Linden Garden Trust v. Lenesta Sludge Dispoge94] 1 AC 85, Darlington
BC v. Wiltshire Northern Ltq{1994) 69 Build LR1> For a recent application
see #Alfred McAlpine v. Panatowf?000] BLR 331 (HLY See also #The
Contracts (Rights of Third Parties) Act 1999.

! Linden Garden Contractual bar on assignment without consent, val id,
assignment void as between original contract partie s. In the McAlpine
case, damage occurred after its employer, St Martin , sold the property
and purported to give assignment. Held St Martin ¢ ould recover real
damages, even though no property interest at date o f breach since knew at
time of contract formation was going to be occupied , possibly purchased
by third parties, not by St Martin, and no automati ¢ acquisition of
rights against purchaser on acquisition, the Albaze ro [1977] AC 744,
principle. Dar | i ngt on. Assess damages recoverable by assignee on basis
that assignment not made and building not transferr ed.

2 panat own: Employer did not own land on which building to be constructed
and no interest in that land. Building alleged to be defective, could
employer recover substantial damages. Discussion o f the narrow ground of
liability (Albazero principle). Also a broad grounds of liability
identified that person who engaged person to provid e work and materials
and did not receive the contracted for performance suffered a loss, at
least where intended to pay for the remedial works. Consideration of
whether the duty of care agreement by contractor to the land owner
affected these principles. Yes, because neither pr inciple applied where
the parties contemplated a direct claim between lan downer and contractor.
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Various types of conduct that can cause damadecamnceptual difficulties in
categorising such damage;

Limitation problems due to latency of defects,ci8@ Commercial de
Réassurance v. ERAS (International) [1892] 2 All ER 82

Attempts by defendants to find a concurrent datyegligence so can raise
issues of contributory negligence, such as in Rafldtd v. Eadg1999] 1
Lloyd’s Rep 506. Contrast the position in contraétLamb v. Jarvi§1998) 60
Con LR 1, applying Tenant Radiant Heat v. Warringti988) 11 EG 71 (CA).

Generalists and incrementalists

2. These difficulties are compounded by the competinigciples used by the courts to
determine the existence of a duty of care. Thesigdist verses the incrementalist
approach.

2.1 Generalists.
Lord Atkin, #Donoghue v. Stevensfi932] AC 562:
"... there ... is, some general conception of i@tatgiving rise to a duty of care,
of which the particular cases found in the bookshart instances ...".
Lord Wilberforce, Anns v. London Borough of Mentd1978] AC 728
(subsequently overruled):
"Through the trilogy of cases in this House, Dgimee v. StevensorHedley
Byrne & Co Ltd v. Heller & Partners Ltdnd_Home Office v. Dorset Yacht Co
Ltd the position has now been reached that in ordestablish that a duty of
care arises in a particular situation, it is notessary to bring the facts of that
situation within those of previous situations inietha duty of care has been
held to exist."

2.2  Incrementalists.
Lord Bridge in #Caparo Industries Plc v. Dicknjaf90] 2 AC 605:
"While recognising, of course, the importance tbé underlying general
principles common to the whole field of negligentéhink the law has now
moved in the direction of attaching greater sigaifice to the more traditional

3 ERAS: LDA 1986, s. 14A applies only where duty arises i n tort of
negligence (not contractual negligence).

4 Raflatac: 1 D, main contractor, unsuccessfully argued that it was
concurrently liable in negligence for 2 " pDs (P selected sub-
contractor’'s) failure to consult with P before alte ring sprinklers
(caused flood). Thus, could not raise contributory negligence. Nor did
the Tenant  principle (see Lanb) apply because no suggestion of a breach
of legal duty owned by P to 1 st D. (if was court could, applying Tenant ,
apportion responsibility for the damage between the parties).
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categorisation of distinct and recognisable situntias a guide to the existence,
the scope and limits of the varied duties of canelwthe law imposes.”

Lord Oliver, #Murphy v. Brentwoofll991] 1 AC 398, 484. The categorisation
of the damage is useful:

"in identifying those cases in which it is ne@gsto search for and find
something more than mere reasonable foreseeabilitjamage which has
occurred as providing the degree of "proximity" eesary to support the action."

A three stage duty test (generalists)
3. The generalists appear to be somewhat in the amck(althree stage rather than a two
stage test):

Savill LJ (in the Court of Appeal), approved byrd Styne, #Marc Rich & Co v.
Bishop Rock Marine Cf1996] 1 AC 211

. Whatever the nature of the harm sustainethé plaintiff, it is necessary to
consider the matter not only by enquiring aboutedeeability but also by
considering the nature of the relationship betwiberparties; and to be satisfied
that in all the circumstances it is fair, just aiedsonable to impose a duty of
care. Of course ... these three matters overléip @&ch other and are really
facets of the same thing. For example, the relahigp between the parties may
be such that it is obvious that a lack of care eriflate a risk of harm and that as
a matter of common sense and justice a duty sHmeiltnposed. ... Again in
most cases of the direct infliction of physicaldas injury through carelessness,
it is self-evident that a civilised system of lalmosld hold that a duty of care has
been broken, whereas the infliction of financiatrhanay well pose a more
difficult problem. Thus the three so-called regments for a duty of care are
not to be treated as wholly separate and distiegirements but rather as
convenient and helpful approaches to the pragngaistion of whether a duty
of care should be imposed in any given case."

The categories of actionable harm (incrementalists)

4, The categorisation of actionable harm (as opposedhé consequential damage,
consider_Spartan Steel Alloys Ltd v. Martin & 1®73] 1 QB 27 or London Waste Ltd
v. Amec(1997) 83 Build LR 136,particularly the distinction between economic igju

® Mark Rich: Hague Rules (international convention) limited shi p owner's
liability to cargo owner. Surveyor allowed un-seaw orthy ship to sale,
sank. Surveyor not in charge of cargo, no dealings with cargo owners who
relied on the ship owners to take care. Proximity relevant despite being
a physical damage case (no proximity, not a direct infliction of physical
harm case). Not fair and reasonable to allow negli gence claims to
outflank contract between cargo owners and ship own ers governed by Hague
Rules.

6 Spartan Steel: No claim for loss of profit on melts not damaged, no
damage to furnace itself. Anec Damage to cables to P’s premises (waste
incinerator), damaged generators. It was conceded such damages were
recoverable in negligence. But no claim was allowe d for the financial
costs of having to dispose of waste elsewhere and c onsequent loss of
profit on sale of electricity.
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and injury to person and property, remains relet@mentifying the different ambit of
#Donoghue v. Stevens¢h932] AC 562 (negligence) and #Hedley Byrne &13d v.
Heller & Partnerg1964] AC 465 (negligent misstatement?).

The distinction between injury to property and ewarc injury (financial harm/pure
economic loss) is maintained by restricting thé edmegligence to claims in respect of
"other property": That in which (a) the plaintifas some proprietary interest but which
(b) was not supplied by the tortfeasor. But lossamnomic utility can be regarded as
physical damage, #Barclays Bank Plc. v. FaircloBgiiding Ltd (1993) CILL 848
(reversed on the contributory negligence point98)@6 Build LR 1 (CA)Y.

5.1 A proprietary interest involves more than a cortrakright, see for example
Delaware Mansions v. Westminster @€998) 88 Build LR 99 (but note The
Times 25" August 1999 (CA), and now [2001] 3 WLR 1007 (Htéyersed on
the continuing nuisance isste).

5.2  The concept of other property is difficult to appdy construction projects and
has lead to the development of the complex stradh&ory. But is it simply a
case of choosing your defendant: A complex buildeory?

#Murphy v. Brentwoodl ord Bridge, 478/9:

"A critical distinction must be drawn here betmesome part of a
complex structure which is said to be a "dangely because it does not
perform its proper function in sustaining the otparts and some distinct
item incorporated in the structure which positivelglfunctions so as to
inflict positive damage on the structure in whitlsiincorporated. Thus,
if a defective central heating boiler explodes dathages a house or a
defective electrical installation malfunctions aseds the house on fire, |
see no reason to doubt that the owner of the hduse,can prove that
the damage was due to the negligence of the hoidewfacturer in the
one case or the electrical contractor on the otar recover damages in
tort on Donoghue v. Stevensgh932] AC 562 principles. But the
position in law is entirely different where, by sea of the inadequacy of
the foundations of the building to support the weigof the
superstructure, differential settlement and consetgeracking occurs.
Here, once the first cracks appear, the structsire@ &hole is seen to be
defective and the nature of the defect is knowmenkf, contrary to my
view the initial damage could be regarded as danageher property
caused by a latent defect, once the defect is krtbersituation of the
building owner is analogous to that of the car awmeo discovers that

7

Bar cl ays Bank: Was asbestos contamination of office files physi cal
damage to property or pure economic loss, raised, n ot decided by CA.

8 Del aware: No action in negligence or nuisance by management company as

had no property interest in the block damaged by th e tree roots. Owners

acquired interest after first damage, thus their cl aim failed as well.
The HL held that the owners could recover in nuisan ce as nuisance a
continuing wrong. Delaware, the management company , did not have
sufficient interest in nuisance (or negligence, Lei gh and Sullivan v.
Aliakmon [1986] 1 AC 785); Canary Warf Ltd v Hunter [1997] 2 WLR 684
applied.
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the car has faulty breaks. He may have a househwhitil repairs are
effected, is unfit for habitation, but ... the lolinlg no longer represents a
source of danger and as it deteriorates will oalydge itself."

See also Lord Keith, p 470 and Lord Jauncey,p 49

"It seems to me that the only context for theptex structure theory in
the case of a building would be where one integohponent of the
structure was built by a separate contractor anerevh defect in such a
component had caused damage to other parts ofrttotuse, eg. a steel
frame erected by a specialist contractor whichethtio give adequate
support to floors or walls. Defects in such aacyllequipment as central
heating boilers or electrical installations woulel $ubject to the normal
Donoghue v. Stevensarinciple if such defects gave rise to damage to

other parts of the building."

Applied in Jacobs v. Morton & Partnef$994) 72 Build LR 92, but not in
Tunnel Refineries Ltd v. Donkin & Co Ltd1998) CILL 1392

For a recent discussion of the issues see #igdlle€omputer v. E Turner &

Sons Ltd[2000] BLR 97 (CAJ* and #Payne v. John SetcHglD02] BLR 489"

Consider also_Linklaters v. Sir Robert McAlptig2010] BLR 537 [2010]

10

11

12

13
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Jacobs: Negligently constructed underpinning to existing h
complex structure theory considered. (i) Was the i
someone other than the main contractor responsible

Had the item retained its separate identify (like a

the item positively inflict damage on the rest of t

electrics — fire) or did it merely fail to perform
damage to occur? (iv) Also relevant
constructed at a different time.

Here the defective raft inflicted positive harm, it

(house now had to be demolished), it had also retai

to some extent.

Tunnel : D engaged to provide 2 compressors, 8 tons each,
essential component (a fan, defective) which was pr
contractor, Alsthom. All one item, when damage occu
property. So no liability.

Bel | ef i el d: Builder constructed industrial building.
wall between two parts of building negligently cons
extend full height. Purchaser of building suffered
spread from one side of building to the other, both
contents. Held: Fact that one side of building us
purpose from other, did not make other property fro
building, but could recover loss caused by fire dam
building itself as no duty owed in respect of pure
property rule a policy issue.

Payne: at page 508ff. Artificial to regard part of foun
running under one terraced property as separate fro

adjacent property.

Li nkl aters: A third party situation, the issue being whether
owed a duty of care to Linklaters in negligence in

the pipes caused by the defective insulation. The

D&F Estates and Bellefield
overall builder of the whole building owes a duty o
occupiers of that building with whom it has not bee
-5-
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EWHC 1145 (TCC), specially at paragraphs 26 to 3Uhe judge, after
reviewing relevant passages in_MurphD&F Estates and Bellefield
commented:

“27. ... It is in practice inconceivable now that thenior Books v
Veitchi set of circumstances would give rise to an efiectause of
action in negligence for the cost of the replacenwenrepair of the
carelessly designed or constructed floor providedhie hapless sub-
contractor. What has not been explored and examimexhy great
detail is the extent of the duty of care owed hysthin the position of
sub-contractors, or as in this case sub-sub-cdotsgcand suppliers
whose carelessness in and about providing the worterials,

services or equipment which are incorporated intdugdding or

structure causes consequential damage to othereetsnof the

building. The scope of this duty and where the dihg lines are
remain to be explored jurisprudentially and in piczec”

5.3 Does discovery of the defect before damage occerdyae a claim?

See _Target v. Torfaen Bf1992] 3 All ER 27 (CA), contrast Midland
Bank v. Bardgrove Properti€$992) 60 Build LR £

What if the defect ought reasonably to have besoodered, but was
not until after it caused damage to something els8@e Nitrigin
Eireann Teoranta v. Inco Alloys L{d992] 1 WLR 498~

5.4  Buildings on boundaries (the health and safety @me).

#Murphy v. Brentwoodl ord Bridge, p 475:

"If the defect becomes apparent before any yngurdamage has been

[being] established law in such a case that the bui Ider's duty of care,

at least generally if not invariably, does not exte nd to damage to the
building itself.” He noted that those cases “do no t specifically address
the extent of any duty of care owed by a sub-contra ctor or supplier who
provides an element of or within the building being constructed or
developed, save that it is clear that the duty of ¢ are does not extend to
cover the cost of replacement or repair, or the los s, of the element
itself. “ This was the issue in the summary judgeme nt application but,
since the law concerning this question was still de veloping, it was not
appropriate to grant the application and dismiss th e claim.

4 Tar get : Defective outside stair to house (no light/rails) caused injury.
Complaints to D. Knowledge of plaintiff of defect did not negate duty or
break chain of causation. Depended on whether reas onable to expect P to
remove or avoid damage and whether, known of it, un reasonable to run risk
of injury (contributory negligence 25%). M dl and Bank Defective
retaining wall constructed by D on its land. Would cause loss of support
in due course, P took matter into own hands, repair ed. No physical
damage. No recovery. Should have applied for qui tinmet injunction.

> Nitrogin: Defective pipe supplied by D. P knew defective, tried to
repair. Subsequent explosion. Quality of repair w ent to contributory
negligence. No action before damage to other prope rty.
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caused, the loss sustained by the building ownpuriely economic.
The only qualification 1 would make to this is théita building stands so
close to the boundary of the building owner's |drat after discovery of
the dangerous defect it remains a potential soofraggury to persons or
property on neighbouring land or on the highway kuilding owner
ought, in principle, to be entitled to recover arttfrom the negligent
builder the cost of obviating the danger, whethgrrépairing or by
demolition, so far as that cost is necessarily nirezliin order to protect
himself from potential liability to third parties.”

Applied in_Morse v. Barratt (Leeds) Limit€di992) 9 Const LJ 158, but not, in
George Fisher v. Multi Desigf1998) CILL 1362°

5.5 Can the owner of a defective building claim an mdéy/contribution if he
incurs liability to third parties? Apart frothe Civil Liability (Contribution)
Act 1978consider:_Lambert v. Lew[4982] AC 225, Lord Diplock:

. where the economic loss suffered by a ibistior in the chain
between the manufacturer and the ultimate conswuoaesists of a
liability to pay damages to the ultimate consun@erghysical injuries
sustained by him, or consists of a liability to enthify a distributor
lower in the chain of distribution for his liabilitto the ultimate
consumer for damages for physical injuries, sucbneaic loss in
recoverable under the Donoghue v. Stevengoinciple from the
manufacturer.

Hirst J,_Virgo Steamship v. Skaarup Shipping[€288] 1 Lloyd's Rep 352:

"Where the case is hall-marked by a physicalatgrclaim somewhere
up the chain there is a strong ground for not apglythe general
principle [that only a person with a proprietarypmssessory interest in
the damaged property can sue]; indeed it seetinat.the passing down
the chain of a claim for physical damage in a dikseLambert'scase ...
may well not be properly regarded as a purely exnndoss claim at

all.”

6 Morse: Building works — earth piled up behind site bound ary wall, by D.
After sale of properties, dangerous structure notic e served by LA.
£30,000 to repair (wall not other property). Presen t owner recovered as
damage from D. Mul ti Desi gn Claim that sub-contractor owed duty of care
in negligence to avoid pure economic loss in respec t of design and
supervision rejected. Claim that an exception to t he general principle
where a danger caused to third parties (persons on the warehouse
premises), rejected. Morse not followed. Could not recover for costs of
protecting persons from danger.
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Applying the three stage test to the different dutyof care cateqories

6.

Foreseeability

The first element of the three stage test, reaserfaleseeability, sets a relatively low
threshold, thus proximity and just and reasonalsteraee the principal controls on the
"floodgates".

Proximity of relationship

This is the principal controlling factor in all qubf care categories, Sutherland Shire
Council v. Haemai{1985) 60 ALR 1:

"It involves the notion of nearness or closersggs embraces physical proximity
(in the sense of space and time) between the persproperty of the plaintiff
and the person or property of the defendant, cistantial proximity such as an
overriding relationship ... of professional man acigent and what might
(perhaps loosely) be referred to as causal proximithe sense of the closeness
or directness of the causal connection or relatipnetween the particular
course of conduct and the loss or injury sustained.

7.1 Injury to persons or other property.

The requirement for proximity of relationship idesant whatever the category
of harm, but in cases of directly inflicted injugmmore usual where a wrongful
act causes injury to person or other propertyy, dgften taken for granted.

If harm is indirectly inflicted other evidence ofomimity will be required,
#Marc Rich & Co v. Bishop Rock Marine Co L{d995] 3 WLR 227 (HL);
Topp v. London County Bud993] WLR 976 (CA), but note Perrett v. Collins
[1998] 2 Lloyd's Rep 255 (CA)’ What were the proximity requirements in
Donoghue v. Stevensoriwho is my neighbour” (putting into circulation a
defective product without the possibility of intexchate inspection, proximity
with those who come into context with that prod@ct)

Negligent acts or negligent statements. Does fteanahere there is injury to
persons or other property?

17

18

Perrett: Courtsuggested that Marc Rich did not apply to physical injury

cases and that it was an economic loss case? A pas senger was injured in

light aircraft crash. 2 nd D inspected aircraft and certified fit to

flight under CAA 1982. Passenger entitled to assum e those involved in
assessing the aeroplane against the applicable safe ty requirements, had
taken appropriate care. The court considered that this was established
category of liability (surely not). In Topp (Bus, with key left in
ignition, stolen. Pedestrian injured, sued bus com pany in negligence,
failed. One issue the court discussed was whether a proximate
relationship between company and pedestrian. No su ggestion, not
relevant.

It seems clear that once a duty is imposed by appl ying the relevant
tests, breach of that duty by failing to exercise r easonable skill and
care, can occur by act, omission or statement.
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Clay v. Crump & Song1964] 1 QB 533, Ephriam v. Newham LBC
(1992) 91 LGR 413?

#Baxall Securities Ltd v. Sheard Walsh§2001] BLR 36 (physical
damagef° see [2002] BLR 100 (CA) (CA differed from the jugign

cause of the second flood). Contrast with #Ba@ldfiComputer v. E
Turner & Sons Ltd2000] BLR 97 (CA)** Note, Baxallwas applied but
the reasoning questioned, in Pearson Education he Tharter
Partnershifj2007] BLR 324 (CAY?

7.2  Financial harm (pure economic loss)

19

20

21

22

d ay: Building worker within class of person that must have been in
contemplation of architect when furnished plan, mad e decisions to allow
wall (on demolition site) to remain (thought was sa fe). One of the first
persons on site when demolition contractor left. P hysical control not
decisive. Ephriam List of accommodation given. Included dangerous

premises. Occupied, fire, personal injury. Clear reliance on statement,
but not just and reasonable to impose higher duty t han owed by statute.
Might be different if knew of danger.

Baxal | v. Sheard: Defective design/supervision of roof drainage by

defendant, Architect — two faults, should have noti ced overflows omitted,
system undersized. Claimant takes lease after havi ng property surveyed.
Subsequent flood due to lack of overflows and block age. Second flood due
to undersized system and no overflows. Liable for damage to premises
due to second flood because of undersized system (I atent defect) a
material cause. Not liable for first flood because a reasonable
possibility of discovery of defect on inspection. No liability for works
necessary to correct defects in the roof system its elf. The CA, although
accepting the legal analysis applied by the judge, concluded that the
second flood was also caused by the patent defect t herefore no liability

for that flood either.

Bel | ef i el d: Builder constructed industrial building. Fire se parating
wall between two parts of building negligently cons tructed and did not
extend full height. Purchaser of building suffered damage when fire
spread from one side of building to the other, both to building and
contends. Held: Fact that one side of building us ed for different
purpose from other, did not make other property fro m other side of
building, but could recover loss caused by fire dam age to contents, not
building itself as no duty owed in respect of pure economic loss. Other
property rule a policy issue.

Pear son: Defendant’s specification for roof drainage syst em inadequate.
Flood occurred in mid 1990s causing damage to stock of lessee of
warehouse IBD. Loss adjusters knew system inadequa te, but did not advise
IBD. Lease and other assets of IBD trasferred to P earson in 2000.
Further flood because of incapacity of the drainage system in 2002,
caused £2 million damage to Pearson's stock. Held: Defect was latent,
thus applying Baxall , Defendant was liable to Pearson in negligence. CA

held that the fact that a third party became aware of a latent defect did

not make that defect patent to others who neither k new or ought to know
of the discovery. CA said that the Baxall principle that where it was
reasonable to expect an occupier to inspect the pro perty before entering
into occupation, no duty of care would be owed in r espect of any defect
such an inspection should disclose, alternatively t hat failure to carry

out such an inspection, broke the chain of causatio n, merited

consideration by the HL.
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There are two strands to the proximity test, reaon advice and voluntary
assumption of responsibility.

Reliance on advice

Financial harm often occurs as a result of wrongfiylice. In consequence, the
proximity requirement has usually been considerederms of reliance on a
statement.

Lord Oliver #Caparo Industries v. Dickmir®90] 2 AC 605, 645:

"... it is, | think, permissible to regard neglnt statements or advice as a
separate category displaying common features fraichwit is possible
to find at least guidelines by which a test for #wdstence of the
relationship which is essential to ground liabildgn be deduced. The
damage which may be occasioned by the spoken temvivord is not
inherent. It lies always in the reliance by sontsbon the accuracy of
that which the word communicates and the loss oragg@ consequential
on that person having adopted a course of actidghefaith of it."

This proximity requirement (reliance on advice) gled with the categorisation
of this tort as "negligent misstatement” and th#hép property" restriction on
the tort of negligence suggests that there canadiability for financial harm
caused by a wrongful act since there is no reliacacts or omissions. But
where does this leave Pirelli General Cable Workd v. Oscar Faber &
Partnerzs?!1993] 2 AC 1 and #Junior Books v. Vetdi©o83] 1 AC 520, Lord
Roskill:

. | therefore ask first whether there was tiegquisite degree of
proximity so as to give rise to the relevant dutyare relied on by the
respondents. | regard the following facts as ofcied importance in

requiring an affirmative answer to that questi¢h) The appellants were
nominated sub-contractors. (2) The appellants wsgecialists in

flooring. (3) The appellants knew what productseveequired by the
respondents and their main contractors and spssibin the production
of those products. (4) The appellants alone wespansible for the
composition and construction of the flooring. Th)e respondents relied
upon the appellants’ skill and experience. (6) HEppellants as
nominated sub-contractors must have known thatdtgondents relied
upon their skill and experience. (7) The relattopetween the parties
was as close as it could be short of actual prieftgontract. (8) The
appellants must be taken to have known that if tdely the work

negligently ... the resulting defects would at somme require
Z pirel li: Defective design by consultant, incorrect constru ction by sub-
contractor but consultant said it was all right, an d thereby accepted
responsibility. Treated as a physical damage case. But was either the
act of designing or advice, reliance on approval. Cause of action when
damage occurred, not when reasonably ought to have been discovered. Lord
Keith, in Murphy , saw this case as advice causing economic loss not an
act causing physical damage. In Junior Books there was no reliance on
advice, just on doing job competently.
© Centre of Construction Law/Aeberli. March 2011(iev 1) -10 -

Web site: www.aeberli.com
www.3paper.co.uk



remedying by the respondents expending money upenrémedial
measures as a consequence of which the respondentd suffer
financial or economic loss."

The problem was addressed by Lord Keith in #MurphBrentwood 446 (but
are_Pirelliand_Junior Bookseally reliance on advice cases?):

"In Pirelli ... it was held that the cause of action in tgdiast consulting
engineers who had negligently approved a defectlesign for a
chimney arose when damage to the chimney causdtiebgefective
design first occurred, not when the damage wasodesed or with
reasonable diligence might have been discoverd defendants there
had in relation to the design been in contractedhtions with the
plaintiffs, but it was common ground that a clamcontract was time-
barred. If the plaintiffs had happened to discawer defect before any
damage had occurred there would seem to be norgasdn for holding
that they would not have had a cause of actiororh &t that stage,
without having to wait until some damage had oamlrr They would
have suffered economic loss through having a deéchimney upon
which they required to expend money for the purpafseemoving the
defect. It would seem that in a case such asliPwelere the tortious
liability arose out of a contractual relationshighaprofessional people,
the duty extended to take reasonable care notusecaconomic loss to
the client by the advice given. The plaintiffs Ibtihe chimney as they
did in reliance on that advice. The case wouldabogly fall within
the principle of Hedley Byrne. | regard Junior Books. as being an
application of that principle.”

A similar “reliance on advice” approach to proxiyndan be seen in Preston v.
Torfean BC(1993) 56 Build LR 1 (CA) and in_ Machin v. Adanis987) 84
Build LR 797* note also #Payne v. John Setcf@0i02] BLR 489, 513ff°

24
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Taken to extremes, this reasoning leads to the lesion that negligent
misstatement is a separate tort, in which liabftitypure economic loss can only
be founded on the making of statements (advice),onoacts or omissiorfS.
Consider cases such as Hydrocarbons Great BritainvL Cammell Laird
Shipbuilders Ltd(1991) 58 Build LR 123 (not followed in Wessex Rl
Health Authority v. HLM Desigr(1995) 40 Con LR 1)’ Note the difficulties
caused by the separate tort theory in LancashideGireshire Association of
Baptist Churches v. Howard & Seddon Partnerdii§93] 3 All ER 467
(cor;grast Edgeworth Construction v. ND Lea Assesiattd(1993) 66 Build LR
56).

Voluntary assumption of responsibility

There was, however, another strand of reasoningHiedley Byrne v. Heller
[1964] AC 465, proximity based on a voluntary asgtiom of responsibility.
From this perspective distinctions between negtigdoy word and by deed are
unworkable, Lord Devlin at p. 516:

"A simple distinction between negligence in wadd negligence in
deed ... would be unworkable. A defendant who &g a car to
overhaul and repair if necessary is liable to tijared driver (a) if he

Wright, dated October 1998, certifying that work wa s carried out to its
satisfaction. Held, the purpose of providing the | etter was to provide
the then owner with a document that could be used t o satisfy a
prospective purchaser that the foundations could be treated as having
been soundly build to a satisfactory design (Defend ant accepted this in
evidence). The document was intended to be seen an d relied on by a
prospective purchaser who might come on the scene a t any time after 1998.
Thus defendant had duty in law not only to Mr Wrigh t but to subsequent
purchasers and those likely to lend money secured o n the house to take
care that the statements were reliable. The judge remarked obiter that
the duty was indefinite in time, could be regarded as 10 years, since the
certificate was to be treated as tantamount to NHBC cover.

% sSuch a distinction may also underlie the judge’s r easoning in Payne v.
John Setchell [2002] BLR 489, on the scope of concurrent liabili ty in
negligence, since he followed the reasoning in negl igent act cases such as
Murphy v. Brentwood.

27 Hydr ocar bons: Allegation that Lloyd’s Registrar negligent in ins pection
and in issuing certificate, regarded as a different cause of action from
alleging that certificates contained negligent stat ements. Latter is HB
v. H , former D v.S , hegligence. So no leave to amend out of time.

Contrast  Wessex where the court held that a concurrent duty did ex ist in
tort in the case of those contracted to exercise pr ofessional skills, and

that duty extended to taking reasonable skill and c are to avoid or
prevent economic loss under the principles in Headl y Byrne . Nothing
unreasonable or unfair in this giving rise to liabi lity for a longer
period then would have been the case under the cont ract.

2 Lancashi re: Could be concurrent duties in contract and tort an dinsuch a
case tort claim could be maintained even where, for limitation reasons
contract claim barred. But here no duty to avoid e conomic loss under HB
as, in submitting designs, architects made no expre ss statements about
technical qualities of building and it was artifici al to treat submission
of drawings and designs and implied statements (But , See now Henderson v.
Merret Syndicates ). Edgewort h Tender documents were accepted to be a
statement and since contractor had lost money becau se of errors in them
had prima facie case in HB  negligence.
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overhauls it and repairs it negligently and teiis driver it is safe when it
is not; (b) if he overhauls it and negligently finid not to be in need of
repair and tells the driver it is safe when it &;r(c) if he negligently
omits to overhaul it at all and tells the driveaitit is safe when it is not.
It would be absurd in any of these cases to argatthe proximate
cause of the driver's injury was not what the daden did or failed to do
but his negligent statement on the faith of whiwoh driver drove the car
and for which he could recover. In this type cdecavhere, if there were
a contract there would undoubtedly be a duty oWiser it is not
practicable to distinguish between the inspectioexamination, the acts
done or omitted to be done, and the advice ormmédion given."

In Smith v. Eric Bush[1990] 1 AC 851 it was suggested that concept of
voluntary assumption of responsibility was unhdldbut it was revived in
#White v. Joneg[1995] 2 AC 207 (HL), and in #Henderson v. Merrett
Syndicate$1994] 3 WLR 76%° by Lord Goff:

"if a person assumes responsibility to anotlmemrdspect of certain
services, there is no reason why he should noiabklin damages (to)
that other in respect of economic loss which fldvesn the negligent
performance of those services. It follows thateothe case is identified
as falling within the Hedley Byrnprinciple, there should be no need to
embark on any further enquiry whether it is "faust and reasonable” to
impose liability for economic loss ... The concemticates too that, in
some circumstances, for example where the undegaki furnish the
relevant service is given on an informal occasitvere may be no
assumption of responsibility and, likewise, that assumption of
responsibility may be negatived by an appropriagelaimer. | wish to
add in parenthesis that ... an assumption of respibty by, for
example, a professional man may give rise to ligbih respect of
negligent omissions as much as negligent actsrafrassion."

2% \WWhite: Had solicitor assumed responsibility to beneficia ry of will.
Since no reliance, HB_ no help unless assumption of responsibility
principle extended by law to beneficiary who otherw ise would have no
remedy because testator dead. Voluntary assumption test means omissions

may be actionable, but will be restricted by any re
Also needs to be reasonable foreseeability, as here
case, justice required a remedy). Dissent. Why wo
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Lord Goff considered this reasoning did not applyconstruction projects, but
could it herald the revival of #Junior Books LtdWetchi Co Ltd. Consider
cases such as #Barclays Bank Plc. v. FaircloughdiBgiLtd (1995) 76 Build
LR 1 (CA); Plant Construction v. Ada997) 86 Build LR 118°

In other types of commercial transaction, this @ple can lead to the
imposition of a duty of care on a sub-contractoth® person to whom that sub-
contractor’s services are ultimately provided, cdeisBailey v. HSS Alarms
The Times 28 June 2000 (CA¥

8. Imposition of the duty must be just and reasonable.

This requirement seems to become important wiherelaim in tort would disrupt well

established and/or commercially negotiated or &igty imposed structures of risk and
liability, consider #Marc Rich v. & Co Bishop Ro&karine It may not be relevant at
all where the test for proximity is "voluntary asgution of responsibility”, Henderson
v. Merrett Syndicatefl 994] 3 WLR 761; although it is difficult to seéy not!

Thus, a duty of care in negligence may be negateeravthis would short circuit a
contractual network, Pacific Associates Inc. v. 8a}1990] 1 QB 993 (CA), or
statutory regime, #Marc Rich & Co v, Bishop Rockrivig;* but contrast #Henderson
v. Merrett SyndicatesPlant Construction v. Adaif1997) 86 Build LR 11§° Consider

% Barcl ays: Contract chain. Barclays (employer) — Main contr actor — sub-
contractor (C) — Sub-subcontractor (T). Held T owe d C a duty of care in
tort to avoid causing economic loss, ie. Liability up the line. Note,
this was a negligent service (cleaning roof of asbe stos), not advice. Or
was it actually a physical damage case. See Lamber t v. Lewis . Pl ant
Constructi on: Contact chain: Ford — Plant — Adam (engineer con tracted to
Plant) — JMH (sub-contractor to Plant). Roof colla pse. Contract stated
that Plant responsible for damages to works caused by its negligence and
that of Ford. Plant responsible for acts and omiss ions of its sub-
contractors. Assistance given by Ford did not reli eve Plant of its
obligations. Plant sued by Ford, sued Adam and JMH . JMH issued 3 rd
party proceedings against Ford saying Ford had dire cted how works to be
done so Ford owed it a duty of care, struck out, no t a proximate
relationship.

%t Bail ey: Bailey engaged HSS to provide alarms and monitor premises. D
sub-contracted monitoring to Defendant. Defendant f ailed to monitor
adequately, and burglary caused loss to Bailey. HS S in liquidation. If
HSS still in business, Defendant would have been li able through the
contractual chain, under indemnity in the sub-contr act. Defendant must
have known B were relying on it to monitor and just and reasonable to
impose duty. Liability was for damage and loss of profit resulting from

the burglary.
%2 pacific Associates: Factthat employer in contract with builder as we I

as engineer relevant to finding that no duty of car e owed by engineer to
builder. Builder’'s claim is against the employer. Note two articles on
this case in the Construction Law Journal (2003) 19 Const LJ 303 (Duncan
Wallace), 311 (Nicholas Lane). Marc Ri ch, claim in negligence should

not be allowed to circumvent the contractual struct ure or the limitations

in the Hague rules.

3 Why was the tort claim allowed to short-circuit th e indirect names -
members agent - managing agent relationship in Henderson?  Could
different circumstances have created a proximate re lationship between JHM
and Ford in Pl ant Constructi on.
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also RM Turton v. Kerslake & Partnd000] L Rep PN 267 (CA N2§ and contrast J
Jarvis & Sons v. Castle Wharf Developmd@02] EWCA Civ 19 (CA)®

Other considerations in applying the three stage &t

9.

The problem of omissions

Stovin v. Wis€/1996] AC 923 Lord Hoffman, page 943ff:

“It is one thing for the law to say that a personowindertakes some activity
shall take reasonable care not to cause damageeospit is another thing for
the law to require that a person who is doing magthin particular shall take
steps to prevent another from suffering harm from acts of third parties ...
or natural causes. ...

Of course it is true that the conditions necestatying about an event always
consists of a combination of acts and omission®8ut.this does not mean that
the distinction between acts and omissions is megess or illogical. One
must have regard to the purpose of the distincéiont is used in the law of
negligence, which is to distinguish between regudathe way in which an
activity may be conducted and imposing a duty tougon a person who is not
carrying on any relevant activity.”

#Bellefield Computer v. Turnd2000] BLR 96 (CA), Schiemann LJ, page 100ff:

"There are arguments against imposing liabilityretuctant rescuers. There
are arguments against holding public authoritiaislé for not doing something
which they are under no statutory duty to do. Buthe present case, absent
any possible exclusion clause in the liability loé touilders to their contractual
partners, the imposition of liability on the buitdeo subsequent owners only
has the effect of substituting a different benafigifor the original beneficiary
of the builders' potential liability. In those aimmstances, to hold that, although
they would have been liable if the wall had beenltbof combustible
materials, they are not liable because the wallmadsuilt high enough would
have been quite unjustifiable on any policy groand the judge was right not
to do so. | would dismiss the Builders' appeal.”

See also, in the context of economic loss claims,passages from #Hedley Byrne v.

34

35

Turton: Claim by contractor against mechanical engineer e

Employer’s architect. The mechanical specification
contractor had paid to remedy fault. Because of th
relationship not just and reasonable to impose a du

as regards allegedly negligently prepared specifica
contractor's loss. Engineer had not assumed respon
contractor and Contractor had relied on its mechani

Jar vi s: Professional agent of employer could be liable to
negligent misstatement made by that agent with aim
enter into contract. But duty depended on facts, p

said to contractor. Here an experienced design and

reliance on any misrepresentations made (about the
compatible with existing consents).
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Heller [1964] AC 465, Lord Devlin, and_#Henderson v. MérnSyndicate$1994] 3
WLR 761 Lord Goff, cited, above.

10.  The relationship between contract and tort.
Concurrent liability in tort and contract. Doe® texistence of the contract qualify or
preclude a duty of care in tort?
Lord Bridge, #Caparo Industries Plc v. Dicknja890] 2 AC 605, 619:
"In advising the client who employs him the profesal man owes a duty to
exercise that standard of skill and care apprapti@tis professional status and
will be liable both in contract and in tort for allsses which his client may
suffer by reason of any breach of that duty.”
Lord Goff, #Henderson v. Merrett Syndicaf#894] 3 WLR 761:
"... given that the tortious duty is imposed by gle@eral law, and the contractual
duty is attributable to the will of the partiesid not find it objectionable that the
claimant may be entitled to take advantage of #medy which is most
advantageous to him, subject only to ascertainingtier the tortious duty is so
inconsistent with the applicable contract that, aiccordance with ordinary
principle, the parties must be taken to have agtlestdthe tortious remedy is to
be limited or excluded.”
10.1 Where does this leave Lancashire & Cheshire Assogiaf Baptist Churches v.
Howard and Seddon Partnershifiron v. Pynford South Ltd1991) 60 Build
LR 78, Edgeworth Construction v. ND Lea Associaties®
10.2 Presumably this reasoning applies both to negligactis/omissions and
statements causing financial harm.  But if Dbuildipgofessionals are
concurrently liable in tort and contract for deteat property due to careless
design, can builders/contractors be concurrendligldi in contract and tort to
their employers for defects due to a want of slildl care in design, if relevant,
or construction? The CA assumed this was the icagBellefield Computer v.
E Turner & Sons Ltd2000] BLR 97, see also Storey v. Charles Chi{i&97)
13 Const LJ 208 (TCC). For the opposite view, see #Payne v. Rétchell
% Lancashire: Is probably right on the concurrent duties point, wrong in
suggesting that since drawings are not advice a cla im based on defective
drawings is not actionable in the tort of HB. Hi ron Cause of action
whether for personal injury, physical damage or fin ancial loss accrued
when damage suffered. Here suffered damage when fu nded the useless
remedial works. So statue barred. Also, since the limitation period in
contract expired, not just and reasonable to impose duty in tort to give
greater period (now wrong). Edgewort h Is issue of tender documents a
statement (or voluntary assumption of responsibilit y)?
% Storey: Scope of duty in contract and negligence cotermi nous unless
reshaped by the contract. Thus design and build co ntractor owed duties
of skill and care in contract and negligence in res pect of economic

losses due to defects in the building itself.
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[2002] BLR 489 (TCC)? considered, but not followed in Tesco v Costain
Construction[2003] EWHC 1487; [2004] CILL 206%. See also A Pigott,
Economic loss, Transmitted warranties(2005) 21(2) Cost LJ 95.

10.3 This question was considered in a two linked cagesre Southern, a sub-sub
contactor, sought to have claims against it iligegce, first by HES, the sub-
contractor who had engaged it to insulate pipevadoning the construction of a
development, secondly by Linklaters the lessedhefdevelopment summarily
dismissed. The pipework was said to had corrodeel w defects in the
insulation.

- How Engineering Services Ltd v. Southern Insulatjgfi10] BLR 537,
[2010] EWHC 1878 (TCC) concerned whether Southevada concurrent
duty of care to HSE in negligence in respect of a@gento the pipework
and/or defects in the insulation. Following Hersderv. Merrettthe judge
considered, in the context of a summary judgmermgligdion: “It is
therefore reasonable to conclude from the abovieat@pncurrent duty of
care in tort can exist as between the two panties ¢ontract for services or
for the supply of goods and services. That dutgasé will be definable by
reference to the contractual responsibilities aadiliies assumed by the
parties to the contract and, if for instance, aertgpes of loss are, on the
proper interpretation of the contract, excludedtberwise irrecoverable, the
duty of care is similarly circumscribed.” He cambkd that “I therefore
consider that, based on the pleaded facts, a aemtwtuty of care in tort
was owed by Southern [to HES] alongside its contedaduty to exercise
reasonable skill and care”, the cost of remediatkwaf putting right
defective insulation, being within the scope ofrbdtities.

- Linklaters v. Sir Robert McAlpirf& [2010] BLR 537 [2010] EWHC 1145

% Payne: (note date of case March 2001). A designer’s con current duty in
negligence, to its client, was held to extend only to avoiding damage to
persons or other property, not to defects in the pr operty designed.
There was no sustainable difference between builder s and designers in
this respect and, in Murphy v. Brentwood it had been decided that, as a
matter of policy, builders should not be liable in negligence for defects
in the things they constructed

% Tesco: Contractor's concurrent duty in tort to employer extended to
avoiding causing economic loss. But note Judge's c¢ omments on the
restricted nature of the duty and loss suffered by it. The duty was
concerned with the provision of fire barriers, thus the loss was the
diminution in value of the property resulting from the absence of the
barriers, not the cost of repairing the building af ter it suffered (more
extensive) fire damage because they were not instal led.

4 Linklaters: The judge regarded Murphy , D&F Estates and Bellefield as
“primarily concerned with whether the overall build er of the whole
building owes a duty of care to owners or occupiers of that building with
whom it has not been in contract. It [being] estab lished law in such a
case that the builder's duty of care, at least gene rally if not
invariably, does not extend to damage to the buildi ng itself.” He noted
that those cases “do not specifically address the e xtent of any duty of
care owed by a sub-contractor or supplier who provi des an element of or
within the building being constructed or developed, save that it is clear
that the duty of care does not extend to cover the cost of replacement or
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10.4

10.5

(TCC) concerned a third party situation, whetheutBern owed a duty of
care to Linklaters in negligence in respect of dgeni the pipes caused by
the defective insulation.

This issue was also considered by the CA in #Rabins PE Jones
(Contractors) Ltd2010] EWCA Civ 9 in the context of whether a lolgit who

sold a house in the course of construction owedptivehaser a concurrent
duty in negligence in respect of defects in a clayrihe period available to
bring the contract claim, being a claim under thdBT warranty, having

expired. Following an extensive review of the awithes, Jackson LJ

continued at para. 67:

“... my conclusion is that the relationship betweahthe manufacturer
of a product or the builder of a building and (b¢ immediate client is
primarily governed by the contract between those parties. Long
established principles of freedom of contract emablose parties to
allocate risk between themselves as they see fit.68. Absent any
assumption of responsibility, there do not spripgoetween the parties
duties of care co-extensive with their contracifaligations. The law
of tort imposes a different and more limited dutypon the
manufacturer or builder. That more limited dutytostake reasonable
care to protect the client against suffering peasamury or damage to
other property. The law of tort imposes this dutyt only towards the
first person to acquire the chattel or the buildibgt also towards
others who foreseeably own or use it.

Turing to the question of whether there was theessary voluntary assumption
of responsibly in this case, Jackson noted thatdelsonwas the leading
authority on concurrent liability in professionakgligence, continued, at

paragraph 74:

. In my view, the conceptual basis upon which tb@ncurrent
liability of professional persons in tort to thaslients now rests is
assumption of responsibility. That is, for examplee underlying
rationale of the engineers' liability to their cite in Pirelli. It is also
the basis of the duty of care owed by the arclstéottheir client in
Bellefield (No 2)lt is also the basis of the engineers' tortioakility to
their clients in Mirant-Asia. See paragraph 395: "Arup assumed a
responsibility for economic loss". 75. It is pgoeaunderstandable that
professional persons are taken to assume respldgsibr economic
loss to their clients. Typically, they give advigegepare reports, draw
up accounts, produce plans and so forth. They éxpet clients and
possibly others to act in reliance upon their wpr&duct, often with
financial or economic consequences. 76. When amembeyond the
realm of professional retainers, it by no meandoved that every
contracting party assumes responsibilities (inHleglley Byrnesense)

repair, or the loss, of the element itself. “This w as the issue in the
summary judgement application but, since the law co ncerning this question
was still developing, it was not appropriate to gra nt the application and

dismiss the claim.
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to the other parties co-extensive with the contracbbligations. Such
an analysis would be nonsensical. Contractual arttbis duties have
different origins and different functions. Contnaait obligations spring
from the consent of the parties and the common pawciple that
contracts should be enforced. Tortious duties ragosed by law, as a
matter of policy, in specific situations. Sometingeparticular set of
facts may give rise to identical contractual amti@as duties, but self-
evidently that is not always the case. .... 80. @sgential points which
Lord Goff is making in his detailed discussion ages 184-194 of
Hendersomay be distilled as follows:

(i) When A assumes responsibility to B in tHedley Byrnesense, A
comes under a tortious duty to B, which may extengrotecting B
against economic loss.

(i) The existence of a contract between A and Bsdoot prevent such
a duty from arising.

(i) In contracts of professional retainer, thei® commonly an
assumption of responsibility which generates a diitgare to protect
the client against economic loss.

10.6 Jackson LJ the considered the application of thaseciples to Building
Contracts.

“81. Building contracts come in all shapes andssizem the simple
house building contract to the suite of JCT, NEE@IC contracts.
The law does not automatically impose upon evengraator or sub-
contractor tortious duties of care co-extensivénlie contractual
terms and carrying liability for economic loss. Bum approach would
involve wholesale subordination of the law of timrthe law of
contract. 82. If the matter were free from auttyptiwould incline to
the view that the only tortious obligations impossdaw in the
context of a building contract are those refercethtparagraph 68
above. | accept, however, that such an approddo igestrictive. It is
also necessary to look at the relationship andl#atings between the
parties, in order to ascertain whether the cordramt sub-contractor
“assumed responsibility” to its counter-partiesasdo give rise to
Hedley Byrnaduties. 83. In the present case | see nothisgdggest
that the defendant “assumed responsibility” todlagmant in the
Hedley Byrnesense. The parties entered into a normal contract
whereby the defendant would complete the constmaif a house for
the claimant to an agreed specification and thienalat would pay the
purchase price. The defendant's warranties of tyuaére set out and
the claimant's remedies in the event of breachasfamty were also set
out. The parties were not in a professional refetiop whereby, for
example, the claimant was paying the defendanivi aplvice or to
prepare reports or plans upon which the claimantldvact. 84. Even
if the agreement did not contain clauses 8 andf #ecbuilding
conditions [these provided that the purchaserssacdessors rights
were limited to those under the NHBC warrantyjvduld be
disinclined to find that the defendant owed todl@mant the duty of
care which is alleged in this case. To my mind, éesv, clauses 8
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and 10 of the building conditions put the matterdmel doubt. Those
clauses limit the defendant's liability for buildidefects to the first
two years, after which different provision is mddedealing with
defects.

10.7 While, on the facts of the case and, in particulae, wording of clauses 8 and
10, this conclusion may well be correct, the attengpdistinguish, for the
purpose of applying a voluntary assumption of rasfiy test, the position of
builders (contractors) and manufacturers on oné lfrmm professionals on the
other, by reference to the activities they perfasmarguably, too simplistic and
does not accord with the reasoning_in Henderasnto the liability of the
managing agent. It also appears to overlook thapklyand D&F Estateshoth
third party cases, although the plaintiff in Murplsas in contract with the
builder, were decided at a time when the highertsowere sceptical about
concurrent duties in contract and tort betweenrechhg parties, any rate by
those who did not give advice, and had rejectediieeof voluntary assumption
of responsibly as a proximity test for establishanguty to avoid causing pure
economic loss. Arguably, as appears to have theeniéw of the judge in How
v. Southern voluntary assumption of responsibly comes intaypbetween
contacting parties where the contract is not, athé case of purchase of a
completed building or goods from a retailer or nfaoture, simply for the
purchase of a product, but is for goods and sesyisech a contract for the
design and consecution or, indeed the construcdfi@building, thus subject to
an implied obligation of skill and care; it beirfgetobligation of skill and care
that gives risk to the concurrent duty in the tdnhegligence.

10.8 Although the contractual relationship is relevantietermining the scope of any
duty in tort, the duty is tort is not necessarily-extensive with the duty in
contract, Holt v. Payne Skillinto1996) 77 Build LR 51 (CAJ* Contrast
Nordic Hotels v. Mott McDonal2001] 77 Const LR 88 (TCCY.

11. Damage caused to third parties through negligenfoeance of contractual
undertakings
A duty of care in tort owed by one party in a caotual network to a third party
elsewhere in the network may be qualified or nebdig provisions in the latter's
contract although the former is not privy to_it;Mach City Council v Harvey1989] 1
WLR 828 (CA), Ossory Road (Skelmersdale) Ltd vf@al Beatty Building Ltd(1993)
CILL 882, but contrast National Trust v. Haden Young Ltd94077 Build LR 1
(CA), British Telecommunications Plc v. James Thomp4®99) BLR 35 (HL)*
“l Hol t: Duty of care in tort may not be co-extensive with duty of care in
contract. le. when volunteered a greater service th an provided for under
the contract (unless contact excludes it?)
42 Nordi c: Could not establish the scope of the duty without looking at
terms of retainer. Not engaged to do a full review of the design.
4 Norwi ch: The subcontractor (sued in tort by employer) was able to rely
of clause of main contact (JCT 63) which allocated risk to employer.
Gssory Followed Norwich , revised insurance provision in JCT 80, clause
20.2 allocated risk to employer so could not sue su b-contractor.
4 National Trust: insurance provisions in MW80 did not allocate risk o)
could sue sub-contractor (fire). British Tel ecommuni cati ons (Employer
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12.

Can provisions of a contract to which the defendant not the plaintiff, is a party
gualify or negate a duty of care in negligenceditter #White v. Jone&RRumbelows
v. AMK (1980) 25 Build LR 25°

But what of Midland Silicones Ltd v. Scruttofl©962] AC 446 and Smith v. Eric Bush
[1990] 1 AC 831%

Damage caused through negligent exercise of stgtptavers or duties.

12.1 Claims against Local Authorities and statutory utadeers for negligent
performance of powers or duties performed undéutsta

See, the Building Act 1984, s.1(1)
“The Secretary of State may, for any of the pagsocof —

(a) securing the health, safety, welfare and convemiesfcpersons in or
about buildings and of others who may be affectgdbbildings or
matters connected with buildings,

(b) furthering the conservation of fuel and power, and
(c) preventing waste, undue consumption, misuse oanunation of water,

make regulations with respect to the design andtoaction of buildings and the
provision of services, fittings and equipment inrconnection with buildings.

The Building Act 1984, s. 91(2)

“It is the function of local authorities to enfortmiilding regulations in their
areas ...". Note, s. 38, which provides for chability for breach of duties
imposed by the Building Regulations, never brougiat effect.

The Building Regulations 2010, reg.:8

45

46

sought to sue domestic sub-contractor) The Scottish Court concluded,
having regard to the JCT terms used, that it was no t just and reasonable

to allow employer to sue domestic subcontractor if employer had insurance
obligation for harm suffered, under main contract. Reversed by HL.

Whi te: Suggested that contract between solicitor and tes tator could
qualify duty to beneficiary. Runbel ows If plaintiff (employer) knows of
exclusion clause in sub-contract might be relevant to qualifying sub-
contractor's duty, if employer assented to it. The duty of party in
contract with plaintiff (in respect of the sub-cont ract works) might also

be qualified.

M dl and Silicones: Goods damaged in unloading. D (stevedore) could n ot
rely on an exclusion clause in P’s contract with sh ip owner (D not a
party), to restrict liability to P (not an allocati on of risk clause —
not party of a matrix set up by P?). Smi t h Reliance by P on D’s (valuer

to Mortgage Company) expertise despite exclusion cl ause in D’s contract
with Mortgage Company and Mortgage Company not bein g liable to P.
Despite clause, reliance and reasonableness of reli ance, so proximate
relationship and a duty of care owed.
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“Parts A to D, F to K, N and P (except for paradpags2, H2 and J7) of
Schedule 1 shall not require anything to be doreegixfor the purpose of
securing reasonable standards of health and s&detpersons in or about
buildings (and any others who may be affected biydimgs, or matters

connected with buildings).” Note: Energy efficognrequirements are dealt
with in regulations 23, 26, 28 and 29 and Part Sdfedule 1.

12.2 For an illustration of the general principles tlagiply, although in a different
context, consider Glidewell LJ, Ephriam v. NewhaB(423:

"The Secretary of State ... had decided the limithin which the power to

enforce the provisions of ... [part XI] the Act siftb become a duty to do so.
233 Browning Road was outside those limits. Thgsalleged duty to inspect
was a duty, at common law, added to and outsidentiits of the statutory duty.

Why should such a duty be added? The Secretaryabé &nd local housing
authorities susceptible to directions made by higy & our judgement, better
equipped than are the courts to know at what gointirn the power given by
these provisions of the statute into a duty.

We would therefore hold that Newham were not, drad other local housing

authorities were not, under such a duty as was lnelthe judge in this case in
relation to two-storied houses in multiple occupati We appreciate that so to
hold may well deprive this plaintiff of compensatiéor her grievous injuries.

Nevertheless in our judgement, in all the circumsts, it is fair, just and

reasonable that local housing authorities shouldiiider no higher duty than
that imposed by the Act of 1985 in Part Xl whenksag to give advice to the

homeless under Part IIlL."

12.3 This approach was applied in respect of the Bujdregulations in Tesco v.
Wards Constructiorf1995) 76 Build LR 9% and by Ralph Gibson LJ, Warner
v. Basildon Development Corporati¢i©91) 7 Const LJ 146, 156:

"The extension of such liability and the propatent of it ... is in my
view, better left to legislation. The great impaorte of the topic in the
public interest is such that it is reasonable tpeek that any legislation
which is judged to be necessary will be prepared presented to
Parliament without extensive delay."

12.4 The court is resistant to allowing the law of twtimpose duties or liabilities
beyond the scope of the statute. See, in conmectith the Building
Regulations, Tesco v. Wards ConstrucfidnSee in connection with claims in

47

48

Tesco: Building Regulations concerned with Health and Sa fety and welfare.
Breach of local authority’s obligations under those regulations did not
give rise to a common law duty of care to avoid phy sical damage (did not
notice absence of fire barriers in roofs, fire dest royed building).

Tesco: The purpose of the regulations is principally to protect health
and safety of persons. The purpose is not to avoid physical damage to
property, or economic loss. No duty of care owed i n negligence which
would have the effect of extending the scope of thi s duty to protecting

property interests.
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nuisance against water authorities, Marcic v. Theavater Utilities Ltd2003]
3 WLR 1063 (HL).

Lord Nicholls, p 1613: “the public sewers ... arested in Thames
Water pursuant to the provisions of the 1991 Act .Thames Water’s
obligations regarding these sewers cannot sensébpnsidered without
regard to the elaborate statutory scheme ... The @mniaw of nuisance
should not impose on Thames Water obligations isistent with the

statutory scheme. To do so would run counter t itliention of

Parliament as expressed in the Water Industry 8@11

The House of Lords also concluded that the stgtuigscheme, by providing a
statutory remedy for persons in Mr Marcic’s positiovas compliant with the
Human Rights Act 1998. Thus, the claim for a reynaader that Act failed.

12.5 In exceptional circumstances, where the public@iithacts so unreasonably so
that it acts outside its discretion, or it creaiasexpectation that its powers will
be used, it may be subject to common law dutiesac#, see X v. Bedfordshire
CC[1995] 2 AC 633, Stovin v. Wigd996] 3 All ER 801%°

12.6 Do similar principles apply in regard to the dutiegposed on designers and
contractors towards those constructing and, tosaeleextent, maintaining,
buildings under theConstruction (Design and Management) Regulations
1994 now the 2007 Regulations?

Remoteness problems

13. A duty of care is owed in respect of particularegymf harm. There is no recovery for
kinds of harm not within the scope of the duty ow#Bank Bruxelles v. Eagle Star
[1996] 3 WLR 87 (HL)*®

4 Bedfordshire: Where a statutory discretion conferred on a publi c
authority nothing done by the authority within the ambit of the
discretion was actionable at common law. But where the decision
complained of was so unreasonable that it fell outs ide the statutory
discretion it could give rise to common law liabili ty. Stovin Obiter, p
828: If a public body represents that it will act in a certain way to as
to create particular reliance in the Plaintiff or ¢ lass of Plaintiffs a
duty of care may arise. Such a duty causes no prob lems because it does
not depend on authority’s statutory powers.

%0 Bruxel | es: Duty, on the facts of the case, was to provide t he plaintiff
with a correct valuation of the property. If negli gent was responsible,
not for all the consequence of the course of action decided on, but only
for the foreseeable consequence of the information being wrong. The
measure of damage was the loss attributable to the inaccuracy of the
information suffered by the plaintiff though embark ing on a course of
action on the assumption that the information was ¢ orrect. Not entitled
to all losses incurred by entering into that course of action, including
subsequent market falls, on the basis that would no t have entered into it
at all if proper valuation given. In one of the cas es the consequence of
the negligence was the plaintiff had £10 million le ss security than
thought. Property subsequently sold at a loss of | ess than £10 million.
Would not have suffered this at all had the anticip ated security, thus
whole sum recoverable in damages. In other cases t he damages were
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South Australia Asset Management v. York Montadi@97] AC 191 (HL) Lord
Hoffman, at pages 211ff:

“A duty of care ... does not however exist in thetedzg. A plaintiff who sues
for breach of a duty imposed by the law (whethecontractor tort or under
statute) must do more than prove that the defenuamtailed to comply. He
must show that the duty was owed to him and thai@g a duty in respect of
the kind of loss which he has suffered. Both aésth requirements are
illustrated by Caparo Industries Plc v. Dickn{d890] 2 AC 605 ... As Lord
Bridge of Harwich said, at p.627:

“It is never sufficient to ask simply whether A esvB a duty of care. It
is always necessary to determine the scope ofuhehy reference to
the kind of damage from which A must take careateesB harmless.’

How is the scope of the duty determined? In the adsa statutory duty, the
question is answered by deducing the purpose ofltine from the language
and context of the statute: Gorris v. Sqa®74) LR 9 Ex 125. In the case of
tort, it will similarly depend upon the purposetbé rule imposing the duty.

What therefore should be the extent of the valualslity? The Court of
Appeal said that he should be liable for the lodsciv would not have
occurred if he had given the correct advice. Timelée having, in reliance on
the valuation, embarked upon a transaction whiclvéndd not otherwise have
undertaken, the valuer should bear all the riskalf transaction, subject only
to the limitation that the damage should have beghin the reasonable
contemplation of the parties.

But that is not the normal rule. ...

Rules which make the wrongdoer liable for all thensequences of his
wrongful conduct are exceptional and need to béfipd by some special
policy. Normally the law limits liability to thoseonsequences which are
attributable to that which made the act wrongful.the case of liability in
negligence for providing inaccurate informationistivould mean liability for
the consequences of the information being inaceurat

I can illustrate the difference between the ordinaninciple and that adopted
by the Court of Appeal by an example. A mountairseout to undertake a
difficult climb is concerned about the fithess o knee. He goes to a doctor
who negligently makes a superficial examination prahounces the knee fit.
The climber goes on the expedition, which he wawdtlhave undertaken if the
doctor had told him the true state of his kneesHigers an injury which is an

entirely foreseeable consequence of mountaineérbhdas nothing to do with

his knee.

On the Court of Appeal's principle, the doctor ésponsible for the injury

limited to a difference in value measure, not the a ctual loss on sale.
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suffered by the mountaineer because it is damagehwivould not have
occurred if he had been given correct informatibow his knee. He would
not have gone on the expedition and would haveesedfno injury. On what |
have suggested is the more usual principle, theod@s not liable. The injury
has not been caused by the doctor's bad advicesedavould have occurred
even if the advice had been correct.

Your Lordships might, | would suggest, think thia¢ite was something wrong
with a principle which, in the example which | hayigen, produced the result
that the doctor was liable. What is the reasonha feeling? 1 think that the

Court of Appeal's principle offends common senssabse it makes the doctor
responsible for consequences which, though in génerms foreseeable, do
not appear to have a sufficient causal connectidim the subject matter of the
duty. The doctor was asked for information on oome of the considerations
which might affect the safety of the mountaineertba expedition. There

seems no reason of policy which requires that thgligence of the doctor
should require the transfer to him of all the fexssble risks of the expedition.

| think that one can to some extent generaliseptimgciple upon which this
response depends. It is that a person under atdugke reasonable care to
provide information on which someone else will deciupon a course of
action is, if negligent, not generally regarded rasponsible for all the
consequences of that course of action. He is rasipenonly for the
consequences of the information being wrong. A diitgare which imposes
upon the informant responsibility for losses whiebuld have occurred even if
the information which he gave had been correctoisim my view fair and
reasonable as between the parties. It is theref@epropriate either as an
implied term of a contract or as a tortious dutigiag from the relationship
between them.

The principle thus stated distinguishes betweentg th provide information
for the purpose of enabling someone else to degde a course of action and
a duty to advise someone as to what course ofrabgshould take. If the duty
is to advise whether or not a course of action Ehbe taken, the adviser must
take reasonable care to consider all the potertiadequences of that course of
action. If he is negligent, he will therefore bepensible for all the foreseeable
loss which is a consequence of that course of mat¢taving been taken. If his
duty is only to supply information, he must takasenable care to ensure that
the information is correct and, if he is negligest be responsible for all the
foreseeable consequences of the information bernggy’

The applicable principles were considered_in TegdBostain Constructiof2003]
EWHC 1487; [2004] CILL 2062' where, having held that the contractor and
consultant did own concurrent duties in tort toirthemployer to avoid causing
economic loss commenteabiter, that since the scope of the duty was concerndd wi
economic loss resulting from the omission of fieerkers the recoverable loss would

1 Tesco : There must be some doubt as to whether the judge correctly
applied the principles in South Australia, as disti lled in the last two
paragraphs quoted from Lord Hoffman's speech.
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be diminution in value of the property resultingrfr the absence of the barriers, not
the cost of repairing the building after it sufiérémore extensive) fire damage
because they were not installed.

Limitation problems

14.  Negligent acts or negligent statements, physicatadge or economic loss: Does it
matter?

14.1 In respect of damage to property a cause of adgtiamegligence arises when
physical damage occurs, even if unnoticed, not wherdefective work which
later causes such damage, was carried out: Doanham's Patent Locks
[1983] 2 All ER 833, Pirelli v. Oscar Fab¢t983] 2 AC 1. But consider
#Invercargill CC v. Hamlif1996] 2 WLR 367 (PCY* for example, Lord Lloyd
at page 648ff:

"Once it is appreciated that the loss in respeattmth the plaintiff in

the present case is suing is loss to his pocket, rent for physical
damage to the house or foundations, then mosottiaihthe difficulties

surrounding the limitation question fall away. Tiaintiff's loss occurs
when the market value of the house is depreciajedeson of the
defective foundations, and not before. If he res#ile house at full
value before the defect is discovered, he has reaffeo loss. Thus in
the common case the occurrence of the loss andisicevery of the
loss will coincide. ...

This approach avoids almost all the practical dadtetical difficulties
to which the academic commentators have drawntaiterand which
led to the rejection of the Pirelli decision [1983] AC 1 by the
Supreme Court of Canada in the Kamlo@ase, 10 DLR (4th) 641.
The approach is consistent with the underlyingqpile that a cause of
action accrues when, but not before, all the elésn@ecessary to
support the plaintiff's claim are in existence. kothe case of a latent
defect in a building the element of loss or damabeh is necessary to

%2 pove: Held that breach of duty of care owed to plainti ff, a subsequent
purchaser, occurred when the security gate was inst alled. Cause of
action did not accrue when faulty work completed bu t when gate gave way
after burglar applied force to it. Pirrelli: (Note first instance
judge’s finding that appellants had been negligent is passing the design
of the chimney was not challenged). Cause of actio n in tort for
negligence design or construction of a building acc rues when damage came
into existence, here when cracking occurred in the chimney, not when it
was discovered or should with reasonable diligence have been discovered
(but what if a pure economic loss claim, as suggest ed in Murphy .
I nvercargill: (note PC accepted that in NZ local authorities di d have a
duty to take reasonable care during their inspectio n of new dwellings.

In the particular context of latent damage to a bui Iding, the plaintiff's

claim was for economic loss, not physical damage. Such loss only
occurred when the market value of the house was dep reciated by reason of
the defective foundation having been discovered. The measure of loss
being cost of repair, if reasonable to repair, or d epreciation in market
value, if not. Pirelli was doubted.

© Centre of Construction Law/Aeberli. March 2011(iev 1) -26 -

Web site: www.aeberli.com
www.3paper.co.uk



support a claim for economic loss in tort does @ast so long as the
market value of the house is unaffected. Whetheroo it is right to
describe an undiscoverable crack as damage, Hyclemnnot affect the
value of the building on the market. The existeatsuch a crack is
thus irrelevant to the cause of action. It follothat the judge applied
the right test in law.

It is regrettable that there should be a divergdyetereen English and
New Zealand law on a point of fundamental principi¢hether the
Pirelli case [1983] 2AC 1 should still be regarded as glawd in
England is not for their Lordships to say. Whatlear is that it is not
good law in New Zealand.”

14.2 In respect of financial harm when the actionablenemic harm occurs: Foster
v. Outred & C0[1982] 1 WLR 86, Hiron v. Pynford South L{d991) 60 Build
LR 7?3, First National Commercial Bank v. Humbef1995] 2 All ER 673
(CA).

14.3 Does it matter whether the claim is characterisedrae in respect of physical
damage or pure economic loss? Does damage ocam thle defect occurs
(physical damage) or when the defective thing quaed or when the defect is
discovered or ought to have been discovered @hisurely, when financial loss
occurs. If so, can the Latent Damage Act 1986,se@, ever apply to such
claims)? Consider New lIslington & Hackney HA v.lIBa@ Thomas[2001]
BLR 74 (TCC)** Lewisham v. MR Limited2003] BLR 504 See #Abott v.

% Fost er : Negligent advice by solicitors to client executin g a mortgage on
her home to secure son’s borrowings, in failing to advise that it covered
all his present and future liabilities. Son defaul ted, had to pay up.
Plaintiff said would never have entered into the ftr ansaction had
implications been advised to her. Held: cause of a ction accrued when
entered into transaction, since suffered actual dam age at that time by
her property being encumbered with a legal charge a nd being subject to a
liability that might mature into a financial loss. Did not accrue when
she actually became liable for repayment of the loa n on a demand being
made. Hunberts: Plaintiff bank agreed to finance development by ad vances
secured on the lease of that land. £2.6m advanced in reliance on a
valuation of £4.4. Proper valuation was alleged to be only £2.7m,
developers insolvent. Held no damage occurred when entered into the loan
transaction (since if had known of the true value w ould not have entered
into the transaction at all). Actual, as opposed t o potential, damage
occurred when the bank’s outlay, together with the cost of borrowing or
the notional profit they could have obtained elsewh ere exceeded the
security held in respect of the advance. Hi r on Cause of action whether
for personal injury, physical damage or financial | oss accrued when
damage suffered. Here suffered damage when funded the useless remedial
works. So statue barred. Also, since the limitati on period in contract
expired, not just and reasonable to impose duty in tort to give greater
period (now wrong).

® New Islington: (Invercagill not followed) Alleged lack of sound
insulating in properties designed by Defendant. Fou nd on the facts and
under RIBA Form there was a continuing duty to revi ew design up to
Practical Completion or date services performed, if earlier, not
thereafter. Cause of action in negligence accrued not on knowledge of
defect but when defect existed, this was when prope rties handed over on
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Will Gannon[2005] BLR 195 (CAY® (Pirelli followed with reluctance). See J
Murdoch,A judicial roller coastef2005] EG 0513, page 133 (02/04/2005).

14.4 Does one simply ask when the claimant first sustdaamage of the type which
the defendant had a duty to avoid, Nykredit Morgg&ank v. Erdman Group
[1997] 1 WLR 1627 (HL)? But damage must be sustained for the cause of

Practical Completion, since the sound insulation wa S never capable of
being fit for purpose. This was unlike London Cong regational v. Harris
[1988] 1 All ER 15, where the drains functioned for a while after
practical completion, damage only occurred when the y no longer did. If

the building suffers from a defect this completes t he cause of action.
Claimant had knowledge more than 3 years before pro ceedings commenced so
s. 14A Limitation Act 1980 did not assist. Note, a Iso the more
restricted nature of the continuing duty to review, arises if something
occurs to make it necessary or prudent to review, o r knows or ought to
know of earlier negligence. See also, in this resp ect, Payne v. John
Setchell  [2002] BLR 489, 502.

% Lewi sham (note Invercargill not followed). Alleged duty of care on
manufacturer of overcladding (defendant) in relatio n to the supervision
and inspection of the cladding works so as to avoid causing economic loss
to claimant. Court concluded, as a preliminary iss ue, that cause of
action accrued when defendant failed to ensure that the sub-contractor
carried out the work properly. Once the sub-contra ctor ceased work, the
defendant’s duties came to and end, unlike those of the sub-contractor or
contract administrator, which continued to practica | completion.

% Abott: Although concerned with whether Pirelli was correct, CA regarded
it as binding, and did not have to consider whether the claim was a
physical damage or an pure economic loss claim. Th us, held that the
cause of action accrued, in regard to negligent str uctural advice and
design, when cracks occurred in the bay window buil t in accordance with
that advice/design. CA said, obi ter, that even if Invercargill was
applied, "and the claimants' cause of action accrue d at the time they
suffered economic loss, | do not accept Mr Holwill' s submission that this
occurred in March 1997. The defective design had no t caused any loss at
that time. It would only do so when it manifested i tself in some way
which would affect the value of the building, measu red either by the cost
of repairs or depreciation in market value."

° Nikredit: Lord Hoffman: In order to decide when the cause of action
arises it is first necessary to recall precisely wh at the cause of action
was. Where purchaser buys a house negligently valu ed or subject to a
charge overlooked by its solicitor, the cause of ac tion is complete when
purchase the property, as actionable damage occurs when lays out money on
something that is of less than the valued promised. In the case of a
duty of care owed by a valuer to lender, where the duty was in respect of
any loss which the lender might suffer by reason of the security being
valued being worth less than the sum advised by the valuer, the claimant
must show that he is worse off as a lender than wou Id have been had the
security been worth what the valuer said. Since th e valuer owes no duty
to the lender in respect of entering into the trans action, the mere fact
it did so is insufficient to establish a loss. May be difficult to show
a loss at all where the lender's covenant appears ¢ ood and interest
payments are being made. Will be easily demonstrab le if a default so
that the lender’s recovery has become dependant on the realisation of the
security, and it is inadequate. Note Lord Nicholls . Where a purchaser
buys a negligently overvalued house and had he know n the true position,
would not have bought (at that price?), suffers act ual damage when

completes the purchase (is that right?).
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action to accrue. In Law Society v. Sephton &[@006] AC 543, a distinction
was made between contingent loss or liability amésarable loss. The former
is not damage until the contingency occurs unlassin _Forster v. Outreadt
immediately depresses the value of property.

15.  Statutory transfer or causes of action in negligenc
Under s. 3 of the Latent Damage Act 138&here a cause of action has accrued to a
person in respect of negligence to which damaganio propertyin which it has an
interest is attributable and another person acgj@reinterest in that property after the
original cause of action accrued, but before théerad facts about the damage have
become known, then a fresh cause of action in cesppehe negligence, accrues to the
other person from the date he acquires that iriterlssa defect in property causing
economic loss, damage to property within the meaointhese words? Consider the
discussion in #Payne v. John Setc[@8i02] BLR 489, 512ff°

PART B: MISCELLANEOUS DEVELOPMENTS

16.  Adutytowarn
Is there a duty to warn about dangers in prewocsinpleted work?

Bingham LJ, Eckersley v. Binn{@988) 18 Con LR 1, 146:

"It has never, to my knowledge, been held thatadessional man who advises
on a tax scheme or on draft trading conditionghéseafter bound to advise his
client if, within a period of years, the statutgpyovisions or the relevant
authorities change. Nor has it ever to my knowdetigen suggested that a
retired practitioner is bound, during his retiremeto keep in touch with
developments in his profession in this way. Thesmld be novel and
burdensome obligations. On the other hand, codas¢he plaintiffs was able
to advance persuasive examples involving dangelffeteand health, where
some response by a professional man may well bexidak."”

Hobbs (Farms) v. Baxenden Chemidal892] 1 Lloyd's Rep. 54, 65:

"A manufacturer's duty does not end when the ga@od sold. A manufacturer
who realises that omitting to warn past custombmiisomething which might
result in injury to them must take reasonable stepattempt to warn them,
however lacking in negligence he may have bedmedirme of manufacture.”

The difference is, probably, that the court is meiéing to impose such a duty where
the damage to be avoided in physical injury orrnjio other property caused by the
property put into circulation. It requires somathimore in the way of proximity were

8 | DA86: A further difficulty with this provision is that it was drafted in
the light of Pirelli. But if Pirelli is an economi c loss case, and in
such a case damage occurs when the defect is manife st, since only then is
there diminution in value, the cause of action for pure economic loss can
never have accrued before the material facts about the damage are known.

% Payne: Doubts expressed about whether a pure economic | oss claim based
on defects in property supplied by the tortfeasor c an run under s. 3 of
the LDA 1986.
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the only loss is financial harm. Consider Hamb&heéries v. Gardner & Sof$999] 2
Lloyd’s Rep 1 (CA)®°

17. Is there a duty to warn about the failings of othe¥mbers of the consultant team,
Chesham Properties v. Bucknall Austir996] 82 Build LR 92% Note also the duty
on designers, which would include design and buoddtractors, to see that design
assumptions on which the design is based are egrifbve Arup v Mirant Asia-
Pacific[2006] BLR 187 (CA).

18.  Does a contractor have a duty to warn about deiiett® design it is asked to construct.
If so, is the duty limited to known defects and hoan the duty be discharged?
Consider the contract case, #Plant Constructidiive Adams Associatg2000] BLR
1375 (CA)% Consider Goldstein v. Cathkin P48004] BLR 369 (South Africa)’

19.  The duty to review earlier work
The duty to review earlier work throughout the pérbf a retainer may be a way of
extending the limitation period for claims agaidssigners, New Islington & Hackney
HA v. Pollard Thomag2001] BLR 74 (TCC§* But note the restricted nature of the
duty to review; see also #Payne v. John Set{P@ll2] BLR 489, 502ff.

20.  Vicarious liability

21. The general rule is that an employer is not liafde the torts of independent
contractors. There are, however, a number of éxgeprelevant to construction.

€ Hanbl e: Pistons supplied as part of ship, by sub-contract or to
manufacturer, who subsequently transferred business to defendant. Then
became aware of problem with pistons. Did not warn . Ship broke down,
damaged engine and loss of profit. Owner alleged d uty to warn. Held no
duty to warn in respect of pure economic loss, beca use insufficient
proximity, no contact between the parties at all. Might be different if
physical damage or injury to person.

61 Chesham (preliminary issues on assumed facts, concurrent duties in
contract and tort alleged). No duty to report one’ s own breaches, but
having regard to terms of contract, project manager had a duty to advise
and/or inform client of actual or potential deficie ncies in performance
of other consultants.  Architect had such a duty i n relation to the
quantity surveyor and engineer. Engineer had no su ch duty.

62 Pl ant: Duty was to warn of known defeats in design of te mporary works.
Contractor should have protested more vehemently th an it did. Some
suggestion should even have refused to do the work, as instructed. ltis
not clear if this duty extends to a duty to warn of defects that ought to
have been identified by a reasonably competent cont ractor.

6 Gol dst ei n: SA court held that a builder had a duty to owner and third
parties in delict (tort) not to build something tha t was manifestly
unsafe. But owner could not sue, if built to owner 's (or his
architect’s) designs. The implication was that thi s duty applied even
though it was the design that was unsafe.

% New | sl i ngt on: Alleged lack of sound insulating in properties de signed by
Defendant. Found on the facts and under RIBA Form there was a continuing
duty to review design up to Practical Completion or date services
performed, if earlier, not thereafter. But this du ty only arises if
something occurs to make it necessary or prudent to review, or knows or
ought to know of earlier negligence. See also, in this respect, Payne v.

John Setchell [2002] BLR 489, 502, where it was noted that a cla im under
the continuing duty was not the same as a claim for defective design, and

had not been pleaded or proved.
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These are often classified under the heading ahdwxzardous activities and include
work on or near party walls (eg Alcock v. Wra[tt991] 59 Build LR 16 and work
on highways. But now see Biffa Ltd v. Maschinefgbj2009] BLR 1 (CA§° where
the court took a narrow view of this doctrine, segkto restrict it to activities that
were inherently or exceptionally dangerous, whatgweecautions were taken, as
opposed to those, like welding, that were only @aogs if proper precautions weren't
taken.

22.  Economic torts
Are these a way around Pacific Associates v. Baxte

Actionable interference with a contact. The regmients are: knowledge of the
existence of the contract; knowledge that you radecing a breach of that contract, it is
not enough that you are procuring an act whicta amatter of law or construction, is a
breach; intention to do so, this being a separadgirement, at any rate where the
breach of contract is neither an end in itself aomeans to an end but merely a
foreseeable consequence, possibly in all casesgaxib of the contract, OBG Ltd v.
Allan [2007] UKHL 21; see in particular, Lord Hoffmananagraphs 39ff, Lord
Nicholls, paragraph 168ff.

John Mowlem & Co v. Eagle Star Insurance @892) 33 Con LR 131; HHJ John
Lloyd QC at 145:

"The facts pleaded would if proved, establish d@erfarence by [the architect]
with full knowledge of the existence of the contraad with an intention to

interfere with its performance. It is certainlygaable that [the architect] in
issuing the certificates of deduction deliberatalgapplied the provisions of the
contact and thereby directly caused [the empldyaos performance of the
contract in relation to payment of the interim diedtes. In reaching this

conclusion | bear in mind the fact that the manag@ntontract itself does
provide remedies to the management contractor tptivay of arbitration and

under cl. 18 referred to above. | do not condidat these provisions in any way
affect the wrongful interference which is pleaded."

For an example of a case where such a claim fageduse there was not the requisite
intent, see OBG Ltd v. lan John All§2005] BLR 245 (CA).

23.  Nuisance
Can the mere presence of a building constituteisance, consider Hunter v. Canary

8 Al cock: Work by a builder on a party wall, causing damp and dry rot in
next door property.

€ Bji ffa: The authority in which the extra hazardous doctrine was developed,
Honeywill v. Larkin [1934] 1 KB 191 (CA) was described as anomalous. It
might not survive a HL challenge. The CA also conf irmed that, in
deciding whether someone was an employee, supervisi on should not be
equated with control, ie control over the manner in which the work was
executed. Only where there was control was there a n employer/employee
relationship. Not the case here where one person ( OT) engaged another,
Pickfords, to provide welding over a weekend, the w elders providing their
own equipment, and having their own foreman to supe rvise and Pickfords,
not OT, deciding how many to bring.
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Warf Ltd (1997) 84 Build LR 1 (HL)?

PART C: STATUTORY TORTS AND RELATED PROVISIONS

24. #The Defective Premises Act 1972

The duty is to see that work taken on is donewogkmanlike manner or a professional
manner, as appropriate, so that as regards that tiverbuilding is fit for habitation
when completed. For a recent consideration of wéradlers a dwelling uninhabitable
see Bole v Huntsbuild Ltd2009] EWCA Civ 1146 (A fundamental defect in
foundations causing widespread cracking in sup@tsire. Look at defects as a whole
to answer whether unfit for habitation at completiasthether occupiers need to move
out for repairs also being a possibly relevant ictaration.)

The duty is owed by a person who takes on worlofdn connection with the
provision of a dwelling (including conversion) suas developers, suppliers of
goods, local authorities, possibly DIY enthusiasts.

But "provision of a dwelling" does not encompasstifieation works to an
existing dwelling. Also the gist of the actioruisfitness for habitation at date of
completion.

Thompson v. Clive Alexander and Partn€t992) 59 Build LR 77, Jacobs v.
Morton (1994) 72 Build LR 92° Anderson v. Beetham Organisation Ltd
[2003] BLR 217 (CA)*®

There is a limited defence for those who follestiuctions.
25. The Consumer Protection Act 1987

This Act provides for "strict” liability followingproof of damage caused by a defect in a

product.

7 Hunt er : Canary Wharf tower caused interference with telev ision reception.
Lord Goff: Subject to planning restrictions one can , Subject to easements
(and the like) build on one’s own land, and this is not restricted by the
fact that the presence of the building may of itsel f interfere with the
neighbour’'s enjoyment of his land. For there to be an actionable
nuisance, there must be something emanating from th e land.

® Thonpson: Necessary for the plaintiff to prove that the def ect rendered
the dwelling unfit for habitation since fitness for habitation was a
measure of the standard required in the performance of the duty imposed
by s. 1(1) of the Act. Jacobs : Provision of a dwelling connoted the
creation of a new dwelling, not works of rectificat ion to an existing
dwelling.

8 Ander son: Proviso in s. 1(5) of the Act (concerning accrua | of cause of
action in respect of further work) applies to all f urther work carried
out to rectify a failure to adopt workmanlike pract ices or to use proper
material or both. Thus, claimant had a fresh cause of action in respect
of the breach of duty under the Act when the furthe r work did not rectify
the original works as intended, which was to make t he dwelling fit for
habitation.
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Liabilities are imposed on producers, brandemgporters and (secondarily)
suppliers.

"Product” includes things attached to the land

A "supplier" includes a person who sells, hilesds or furnishes goods and
services or incorporates things into a buildingegtd he transfers the product
and the building.

The existence of a "Defect"” is assessed by merto expectations as to safety.
"Damage" means personal injury or damage to otieperty provided the
product ordinarily intended for private use andingended by the person

suffering the loss mainly for his private use.

Defences include that damage is due to "misusg@fadluct and, to a limited
extent, state of the art.

PART D: BREACH OF STATUTORY DUTY

26.

General Principles. Where a statute creates a Hutyimposes no method of
enforcement, there is a presumption that thoseddjlby a breach of that duty may
bring a civil claim for breach of statutory duty &k injury of a kind intended to be
prevented by the statute is suffered. But:

If a method of enforcement is provided than, galhe no other method of
enforcement is possible;

Exceptionally, if the only method of enforcemént criminal sanction, than a
civil claim may lie where the obligation was impds#or the benefit of a
particular class of individuals or, in respect aftatute creating a public right,
substantial relevant damage different from thatesafl by the rest of the public
was sustained.

The operation of this doctrine is notoriously wetctable and subject to policy
considerations. There are four categories to densk v. Bedfordshire C{1995] 2
AC 633 (HL);

(1) An action for breach of statutory dusympliciter (in accordance with the
above principles).

(i) An action based solely on the careless peréoroe of a statutory duty
(or power), in the absence of any other common right. Such an action
cannot be maintained unless it can be brought udar (iii).

(i)  An action based on a common law duty of carising either from the
imposition of the statutory duty or from its perfance. But does the statute
exclude such a duty? For instance, such a comavoduity will not be imposed
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if it is inconsistent with, or would tend to diseage the performance of the

statutory duty.

(iv)  Misfeasance in public office.

See also cases, such _as Lonhro Ltd v. Shell Petnof&982] AC 173, West

Wiltshire DC v. Garland1993] 3 WLR 626 and Stovin v. Wi$#996] 3 All ER
801. It is (iii) that raises the most conceptu#fiallties; Garrainge v.

Calderdale BG2004] 2 All ER 326 (HL)"°

26.1 Claims for breach of statutory duty for failure ¢omply with the building

regulations?

Claims against Developers, designers and builders.

Health and Safety at Work Act 1974, s.71Building Act 1984, s. 38(not in

force):
"Civil liability

Q) Subject to this section -

@ breach of duty imposed by building regolasi, so far as
it causes damage, is actionable, except in scsftrearegulations

provide otherwise, and

(b) as regards such a duty, building regulatioray provide
for a prescribed defence to be available in aroador breach of
that duty brought by virtue of this subsection

(3) This section does not affect the extent (if)aimywhich breach

of:

@ a duty imposed by or arising in connectiti this Part
of this Act or any other enactment relating to diui

regulations, or

(b) a duty imposed by building regulations icage to which
subsection (1) above does not apply, is actionablprejudice a
right of action that exists apart from the enactimerlating to

building regulations

° Garrai nge: The mere existence of the statutory duty does no
common law duty of care, for instance for failure b
provide a benefit which it had a power or duty to p
possible for the authority to do acts or enter into
undertake responsibility that do give rise to a com
Thus Hospitals provide medical treatment pursuant t
But this does not prevent a common law duty of care
professional relationship they enter into with pati
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4) In this section, ‘damage’ includes the deatlooinjury to, any
person (including any disease and any impairmera pérson's
physical or mental conditions.

26.2 Claims arising out of health and safety legislati®dhat are the duties, to whom
are they owed. The principal statues are:

The Factories Act 1961
The Health and Safety at Work etc. Act 1974

Many regulations have been promulgated undeetbtgutes, many of which

are relevant to the construction industry. They @0 numerous to consider
here. Breach of certain, but not all of such ratyoihs, may give rise to a cause
of action for breach of statutory duty.
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